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Since  1 1  September  2001 ,  the  United  States  has  detained  hundreds  of  individuals,  to 
include  three  U.S.  citizens,  as  unlawful  enemy  combatants  during  its  Global  War  on  Terror. 
Because  of  the  nature  of  their  detention,  a  number  of  these  detainees  sought  legal  review  of 
their  status  and  detention  in  various  U.S.  federal  courts.  These  cases  ultimately  reached  the 
U.S.  Supreme  Court  and  in  June  of  last  year  the  Court  released  three  decisions  addressing  the 
Administration’s  detention  policy. 

This  paper  provides  a  background  on  the  development  of  the  current  U.S.  detainee  policy, 
analyzes  the  Supreme  Court  decisions  in  Rasul  v.  Bush,  Rumsfeld  v.  Padilla,  and  Hamdi  v. 
Rumsfeld  addressing  that  policy,  and  then  outlines  certain  policy  options  available  to  the 
Administration  in  response  to  those  decisions.  It  concludes  by  offering  a  recommendation  on 
the  best  policy  option  available  and  the  risks  associated  with  that  option. 
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UNITED  STATES  POLICY  ON  DETAINEES  CAPTURED  DURING  THE  GLOBAL  WAR  ON  TERROR  IN 
LIGHT  OF  THE  UNITED  STATES  SUPREME  COURT  DECISIONS  IN  RASUL  V.  BUSH ,  RUMSFELD  V. 

PADILLA ,  AND  HAMDI V.  RUMSFELD 


On  28  June  2004,  the  United  States  Supreme  Court  released  three  decisions,  Rasul  v. 
Bush',  Rumsfeld  i /.  Padilla2,  and  Hamdi  v.  RumsfelcP,  significantly  affecting  the  legal  status  of 
U.S.  citizen  and  foreign  detainees  held  as  enemy  combatants  in  the  United  States  and  at 
Guantanamo  Bay,  Cuba,  in  the  Global  War  on  Terror  (GWOT).  Read  together,  the  decisions 
granted  all  of  these  detainees,  U.S.  citizen  or  foreign,  the  right  to  challenge  their  detention  in  a 
hearing  before  a  neutral  decisionmaker.4  The  Administration’s  response  was  swift.  On  7  July 
2004,  the  Department  of  Defense  announced  the  establishment  of  a  Combatant  Status  Review 
T ribunal  to  review  the  detention  of  all  detainees  held  at  Guantanamo  Bay. 5  The  Administration 
did  not  announce  a  review  of  its  original  decision  to  treat  Taliban  and  al  Qaeda  members  as 
unlawful  enemy  combatants.  Should  it  have  done  so?  What  do  the  Supreme  Court  decisions  in 
Rasul,  Padilla,  and  Hamdi  portend  for  future  judicial  involvement  in  the  President’s  role  as 
Commander-in-Chief  during  the  GWOT?  What  is  the  appropriate  level  of  judicial  scrutiny  of 
decisions  made  by  the  President  as  the  Commander-in-Chief?  What  changes,  if  any,  are 
necessary  to  the  current  blanket  U.S.  policy  to  treat  Taliban  and  al  Qaeda  members  as  unlawful 
enemy  combatants  in  light  of  Rasul,  Padilla,  and  Hamdi? 

BACKGROUND 

On  September  1 1 , 2001 ,  nineteen  Islamic  terrorists  attacked  the  United  States.  After 
commandeering  four  civilian  airliners,  the  terrorists  flew  two  planes  into  the  World  T rade  Center 
in  New  York  City  and  one  plane  into  the  Pentagon  in  Alexandria,  Virginia.  The  fourth  plane 
crashed  in  an  empty  field  in  southwestern  Pennsylvania,  after  the  passengers  on  board  stormed 
the  cockpit.  The  terrorists  murdered  nearly  3000  mainly  U.S.  citizens  in  the  worst  terrorist 
attack  ever  on  U.S.  soil.6  Three  days  later  Congress  authorized  the  President  to  use  all 
necessary  force  to  bring  those  responsible  for  the  attacks  to  justice.7  All  evidence  pointed  to 
Osama  Bin  Laden  and  his  international  terrorist  organization,  al  Qaeda.  He  and  other  members 
of  al  Qaeda  were  currently  living  in  and  operating  from  Afghanistan  under  the  nominal  protection 
of  the  Taliban  regime.8  On  September  20,  2001 ,  in  a  televised  address  to  a  joint  session  of 
Congress  and  the  American  people,  President  Bush  issued  the  Taliban  regime  an  ultimatum — 
give  up  Osama  Bin  Laden  and  other  al  Qaeda  members  or  face  the  consequences.9  The 
Taliban  refused.  On  October  6,  2001 ,  the  President  reiterated  his  ultimatum.  In  a  radio  address 
to  the  nation,  President  Bush  accused  the  Taliban  of  turning  Afghanistan  into  “a  sanctuary  and 


training  ground  for  international  terrorists.”10  Presaging  the  events  of  the  following  day,  he 
stated,  “Full  warning  has  been  given,  and  time  is  running  out.”11  On  October  7,  2001 ,  U.S. 
warplanes  began  dropping  bombs  on  designated  Taliban  targets.12  The  war  in  Afghanistan  had 
officially  begun.  Twelve  days  later  U.S.  troops  began  entering  Afghanistan13  to  assist  the 
Northern  Alliance  in  defeating  the  Taliban  regime  and  to  root  out  and  destroy  al  Qaeda  and  its 
operatives.14  Less  than  two  months  later,  the  war  was  essentially  over.  Northern  Alliance  and 
U.S.  forces  had  routed  the  Taliban  regime  and  al  Qaeda  was  on  the  run.  On  December  22, 
2001 ,  Hamid  Karzai  became  head  of  the  new  interim  Afghan  government.15 

INITIAL  UNITED  STATES  DETAINEE  POLICY 

As  a  result  of  the  conflict  in  Afghanistan,  U.S.  forces  captured  and  detained  numerous 
individuals,  both  al  Qaeda  and  Taliban.  This  resulted  in  a  dilemma:  How  should  the  United 
States  treat  these  captured  and  detained  persons  and  what  laws  should  apply?  Specifically,  did 
the  Geneva  Conventions16  apply  to  the  conflict  in  Afghanistan?  Significant  competing  policy 
considerations  arose.  On  the  one  hand,  the  United  States  needed  a  policy  that  would  support 
its  national  security  by  allowing  for  the  indefinite  detainment  of  dangerous  persons,  the 
collection  of  actionable  intelligence  from  those  persons,  and  the  punishment  of  those  persons 
who  had  supported  the  September  1 1  attack  (or  other  known  terrorist  attacks  against  the  United 
States).  On  the  other  hand,  the  United  States  considered  itself  a  bastion  of  due  process,  had 
always  supported  the  application  of  the  laws  of  war  to  all  levels  of  conflict  (whether  they 
technically  applied  or  not),  and  desired  to  maintain  its  credibility  in  the  international  community 
(which  resoundingly  supported  U.S.  action  in  Afghanistan). 

The  Department  of  Justice  opined  that  the  Geneva  Conventions,  in  particular  the  Geneva 
Convention  Relative  to  the  Treatment  of  Prisoners  of  War  (GPW),  did  not  apply  to  the  conflict  in 
Afghanistan.17  With  regard  to  al  Qaeda,  they  reached  three  conclusions.  First,  the  Geneva 
Conventions  did  not  apply  to  non-State  actors  like  al  Qaeda  because,  as  a  non-government 
terrorist  organization,  al  Qaeda  could  not  qualify  as  a  High  Contracting  Party  under  the 
Conventions.18  Second,  al  Qaeda  members  did  not  qualify  for  prisoner  of  war  status  under  the 
GPW  because  Article  4  of  that  Convention19  did  not  apply  to  them  or,  if  it  did  apply,  al  Qaeda 
members  did  not  meet  any  of  the  Article  4  criteria.20  Third,  Common  Article  3  of  the  Geneva 
Conventions21  did  not  apply  to  the  conflict  with  al  Qaeda  because  that  conflict  was  not  a  non¬ 
international  civil  war.22  The  applicability  of  the  Geneva  Conventions  to  the  Taliban  was  “a  more 
difficult  legal  question.”23  Ultimately,  the  Department  concluded  that  the  President  had  the 
constitutional  authority  to  suspend  application  of  the  Conventions  to  the  Taliban  if  he 
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determined  that  Afghanistan  was  a  failed  state  without  a  legitimate  operating  central 
government.24  They  also  concluded  that  such  a  suspension  would  be  permissible  under 
customary  international  law.25 

The  Department  of  State  supported  the  position  that  the  Geneva  Conventions  did  apply  to 
the  conflict  in  Afghanistan.26  They  argued  that  the  nature  of  the  conflict,  not  the  status  of  the 
groups  or  individuals  involved,  was  determinative.27  They  agreed  with  the  Department  of 
Justice  that  the  United  States  could  deny  both  Taliban  and  al  Qaeda  members  prisoner  of  war 
status,  on  either  a  group  or  individual  basis.28  They  believed,  however,  that  the  denial  should 
occur  only  after  an  overall  determination  by  the  Administration  that  the  Conventions  applied  to 
the  conflict  in  Afghanistan.29  They  posited  that  a  determination  that  the  Conventions  did  not 
apply  in  Afghanistan  would  reverse  the  decades-old  policy  of  the  U.S.  to  support  application  of 
the  Conventions  in  any  conflict  in  which  its  armed  forces  participated  and  undermine  the 
Geneva  Conventions  protections  for  U.S.  service  members.30  Finally,  they  were  very  concerned 
that  a  policy  that  did  not  support  application  of  the  Conventions  would  have  significant 
international  repercussions.31 

The  White  House  Counsel,  the  Honorable  Alberto  R.  Gonzalez,  supported  the  Department 
of  Justice  position.32  In  his  opinion,  their  position  provided  the  nation  the  most  security  by 
granting  the  greatest  amount  of  flexibility  in  dealing  with  the  detainees.33  He  believed  that 
granting  prisoner  of  war  status  to  al  Qaeda  and  Taliban  detainees  would  hamper  U.S.  efforts  in 
the  GWOT  by  precluding  the  effective  interrogation  of  detainees  and  requiring  that  prisoner  of 
war  status  be  determined  on  a  case-by-case  basis.34 

On  7  February  2002,  the  President  issued  his  decision.35  He  decided  that  the  Geneva 
Conventions  did  not  apply  to  al  Qaeda,  either  in  the  conflict  in  Afghanistan  “or  elsewhere.”36  He 
also  decided,  on  policy  not  legal  grounds,  that  the  Geneva  Conventions  did  apply  to  the  Taliban, 
but  “that  the  Taliban  detainees  are  unlawful  combatants  and,  therefore,  do  not  qualify  as 
prisoners  of  war  under  Article  4  of  Geneva.”37  He  concluded  by  stating  that  the  United  States 
would  treat  all  “detainees  humanely  and,  to  the  extent  appropriate  and  consistent  with  military 
necessity,  in  a  manner  consistent  with  the  principles  of  Geneva.”38 

As  a  result  of  the  President’s  decision,  the  United  States  currently  holds  hundreds  of 
foreign  detainees  at  its  detention  facility  in  Guantanamo  Bay,  Cuba,39  and  one  U.S.  citizen 
detainee  at  the  Naval  Brig  in  Charleston,  South  Carolina,40  as  unlawful  enemy  combatants.  The 
detainees  are  enemy  combatants  because  the  United  States,  or  its  allies,  captured  or 
apprehended  them  during  the  global  “war”  on  terror.  They  are  unlawful  because  the  President 
determined  that,  as  a  group  or  individually,  they  had  engaged  in  conduct  that  denied  them  the 
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full  protections  of  the  Geneva  Conventions.  The  Administration  chose  Guantanamo  Bay  as  the 
site  of  the  detention  facility  because  it  is  outside  the  sovereign  territory  of  the  United  States  and 
was  deemed  unreachable  by  the  U.S.  federal  courts  (outside  their  jurisdiction).41  Most  of  these 
detainees  are  Taliban  or  al  Qaeda  members  captured  in  the  conflict  in  Afghanistan  and  have 
been  determined  to  be  enemy  combatants.42  Many  have  been  detained  for  almost  three  years 
with  no  end  to  their  detention  in  sight.  Some  are  being  subjected  to  trial  by  military  commission, 
although  those  commissions  are  currently  on  hold.43 

RASUL  V.  BUSH,  RUMSFELD  V.  PADILLA,  AND  HAMDI  V.  RUMSFELD 

Because  of  the  nature  of  their  status  and  detention,  a  number  of  detainees  sought  access 
to  the  U.S.  federal  court  system.  The  Administration  strongly  opposed  this  access,  arguing  that 
during  time  of  war  enemy  combatants  were  not  entitled  to  a  legal  review  of  the  terms  or 
conditions  of  their  detention  and  that  such  a  review  would  be  unconstitutional  meddling  by  the 
courts  in  the  power  of  the  President  as  Commander-in-Chief.44  These  cases  ultimately  made  it 
to  the  U.S.  Supreme  Court  and  in  June  of  last  year  the  Supreme  Court  announced  its  decisions 
in  Rasul,  Padilla ,  and  Hamdl. 

To  properly  understand  the  impact  of  Rasul,  Padilla,  and  Hamdi,  the  cases  must  be  read 
together.  While  Rasul  opens  wide  the  federal  courthouse  door  to  almost  any  U.S. -held 
detainee,  Hamdi,  and  to  a  lesser  extent,  Padilla,  close  that  same  door  substantially  (to  what 
extent,  exactly,  remains  to  be  seen).  In  retrospect,  if  the  United  States  had  followed  its 
longstanding  policy  of  treating  all  enemy  combatants  in  accordance  with  the  Geneva 
Conventions,45  to  include  Article  5  of  the  GPW,46  the  door,  at  least  with  respect  to  non-U. S. 
citizen  detainees,  might  never  have  been  opened  in  the  first  place. 

RASUL  V.  BUSH 

In  Rasul,  two  Australian  and  twelve  Kuwaiti  detainees,  all  captured  in  Afghanistan, 
challenged  the  legality  of  their  detention  at  Guantanamo  Bay.47  In  Padilla  and  Hamdi ,  two  U.S. 
citizen  detainees,  one  apprehended  on  U.S.  soil  and  the  other  captured  in  Afghanistan, 
challenged  their  detention  in  the  Naval  Brig  in  Charleston,  South  Carolina.48  In  all  three  cases, 
the  Supreme  Court  was  asked  to  decide  whether  petitioners  were  entitled  to  a  legal  review  in  a 
U.S.  federal  court  of  their  classification  as  enemy  combatants  and  consequent  detention.49 

In  Rasul,  the  U.S.  Government  argued  that  the  Supreme  Court’s  precedent,  specifically 
Johnson  v.  Eisentragei50 ,  precluded  such  a  review  for  non-U. S.  citizens.51  In  a  6-3  decision 
authored  by  Justice  Stevens,  a  majority  of  the  Supreme  Court,  to  include  Justice  O’Conner, 
disagreed.52  In  Eisentrager,  a  post-World  War  II  case,  twenty-one  German  nationals  were  taken 


4 


into  custody  and  convicted  of  war  crimes  by  a  U.S.  military  commission  in  China  and  confined  in 
Germany.53  They  sought  legal  review  in  the  U.S.  federal  District  Court  of  the  District  of 
Columbia.54  The  Supreme  Court  held  that  enemy  aliens  detained  by  the  United  States  outside 
the  sovereign  territory  of  the  United  States  were  not  entitled  to  access  the  U.S.  federal  courts 
pursuant  to  a  writ  of  habeas  corpus.55  The  Court  in  Rasul  distinguished  Eisentrager  on  its  facts 
citing  three  key  differences.  First,  petitioners  in  Rasul  were  not  citizens  of  a  country  engaged  in 
armed  conflict  with  the  United  States  and  they  denied  that  they  were  enemy  combatants. 
Second,  petitioners  had  received  no  access  to  a  tribunal  of  any  kind.  And  third,  petitioners  had 
been  detained  for  over  two  years  in  an  area  within  the  exclusive  jurisdiction  and  control  of  the 
United  States.56  This  latter  point  appeared  key  as  the  Court  spent  significant  time  describing 
the  lease  agreement  between  the  United  States  and  Cuba  that  granted  the  United  States 
“complete  jurisdiction  and  control”  over  Guantanamo  Bay.57  The  Court  held  that  under  the 
federal  habeas  statute,  28  United  States  Code  section  224158,  U.S.  federal  courts  have 
“jurisdiction  to  hear  petitioners’  habeas  corpus  challenges  to  the  legality  of  their  detention  at  the 
Guantanamo  Bay  Naval  Base.”59  The  Court  left  open  the  question  of  the  exact  nature  and 
extent  of  that  habeas  review. 

In  his  concurring  opinion,  Justice  Kennedy  stressed  two  critical  differences  between  Rasul 
and  Eisentrager 60  The  first  difference  was  the  status  of  Guantanamo  Bay  as  a  quasi-U.S. 
territory  and  its  distant  location  from  combat  operations.61  The  second  difference  was  the  fact 
that  the  Guantanamo  Bay  detainees  had  been  indefinitely  detained  without  some  legal  review  of 
their  status.62  While  acknowledging  the  soundness  of  Eisentrager' s  analysis  and  holding, 

Justice  Kennedy  indicated  “that  there  are  circumstances  in  which  the  courts  maintain  the  power 
and  the  responsibility  to  protect  persons  from  unlawful  detention  even  where  military  affairs  are 
implicated.’63 

In  his  dissent,  Justice  Scalia,  joined  by  Chief  Justice  Rehnquist  and  Justice  Thomas, 
lambasted  the  majority  for  ignoring  the  doctrine  of  stare  decisis  and,  in  his  opinion,  overturning 
the  Supreme  Court’s  decision  in  Eisentrager.64  He  argued  that  under  clearly  established 
precedent,  aliens  detained  outside  the  sovereign  territory  of  the  United  States  could  not  avail 
themselves  of  the  writ  of  habeas  corpus  in  a  U.S.  federal  court.65  He  emphasized  the  limited 
nature  of  federal  court  jurisdiction,  especially  with  respect  to  the  President’s  authority  as 
Commander-in-Chief  and  especially  in  time  of  war.66 
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RUMSFELD  l/.  PADILLA 

In  Padilla,  the  U.S.  Government  moved  first  to  dismiss  arguing  that  Padilla  had  improperly 
filed  his  habeas  petition  in  the  District  Court  for  the  Southern  District  of  New  York.67  They 
argued  that  in  accordance  with  the  federal  habeas  statute,  Padilla  should  have  filed  his  petition 
in  the  District  of  South  Carolina  where  he  was  currently  confined  and  where  his  custodian,  the 
Commander  of  the  Charleston  Naval  Brig,  was  located.68  Second,  the  U.S.  Government  argued 
that  as  Commander-in-Chief  and  pursuant  to  a  congressionally  authorized  use  of  military  force, 
the  President  had  the  authority  to  designate  Padilla,  a  U.S.  citizen  apprehended  on  U.S.  soil,  as 
an  enemy  combatant  and  detain  him  during  time  of  war.69  In  a  5-470  decision  authored  by  Chief 
Justice  Rehnquist,  the  Supreme  Court  accepted  the  Government’s  first  argument,  thus  never 
reaching  the  second.71  In  dismissing  Padilla’s  habeas  petition  as  improperly  filed,  the  Court  left 
open  the  question  of  the  extent  of  the  President’s  authority  to  detain  U.S.  citizens  as  enemy 
combatants  during  time  of  war.  In  dicta,  the  dissent  stated  that  the  Non-Detention  Act,  1 8 
United  States  Codesection  4001  (a)72,  prohibited  “the  protracted,  incommunicado  detention  of 
American  citizens  arrested  in  the  United  States”  and  that  Congress’  Authorization  for  Use  of 
Military  Force  (AUMF)  did  not  overcome  that  prohibition.73 

HAMDI  V.  RUMSFELD 

In  Hamdi,  the  U.S.  Government  argued  that  the  President,  as  Commander-in-Chief  and  in 
defense  of  the  nation,  had  the  authority  to  designate  a  U.S.  citizen  detainee  captured  abroad  as 
an  enemy  combatant  and  hold  him  indefinitely,  without  further  factual  review.74  In  a  plurality  and 
carefully  crafted  opinion,  authored  by  Justice  O’Conner,  and  joined  by  Chief  Justice  Rehnquist 
and  Justices  Kennedy  and  Breyer,  the  Supreme  Court  agreed  in  part  and  disagreed  in  part.75 
The  Court  held  that  pursuant  to  a  congressionally  authorized  use  of  military  force,  the  President 
had  the  authority  to  detain  as  an  enemy  combatant  a  U.S.  citizen  captured  abroad  while 
engaged  in  armed  conflict  with  the  United  States,  but  only  for  the  duration  of  the  hostilities  and 
subject  to  review  by  a  neutral  decisionmaker.76  The  Court  held  further  that  during  an  enemy 
combatant  review  proceeding,  a  U.S.  citizen  detainee  was  entitled  to  notice  of  the  facts 
underlying  his  enemy  combatant  classification  and  “a  fair  opportunity  to  rebut”  those  facts.77 
Recognizing  the  potential  burden  on  the  Government,  however,  Justice  O’Conner  allowed  that 
the  proceedings  could  include  hearsay,  a  rebuttable  presumption  in  favor  of  the  Government, 
and  a  shifting  of  the  burden  to  the  petitioner  once  the  Government  presented  credible  evidence 
of  petitioner’s  enemy  combatant  status.78  In  Justice  O’Conner’s  view,  the  Supreme  Court’s  role 
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was  to  strike  the  appropriate  balance  between  individual  rights  and  national  security.  As  she 
stated, 

In  sum,  while  the  full  protections  that  accompany  challenges  to  detentions  in 
other  settings  may  prove  unworkable  and  inappropriate  in  the  enemy-combatant 
setting,  the  threats  to  military  operations  posed  by  a  basic  system  of  independent 
review  are  not  so  weighty  as  to  trump  a  citizen’s  core  rights  to  challenge 
meaningfully  the  Government’s  case  and  to  be  heard  by  an  impartial 
adjudicator.79 

The  Court  left  open  the  question  of  the  extent  of  the  President’s  constitutional  power  to 
detain  U.S.  citizens  without  congressional  authorization.  While  the  Court  returned  Hamdi's  case 
to  the  District  Court  for  “a  factfinding  process  that  is  both  prudent  and  incremental,”80  Justice 
O’Conner  suggested  that  in  future  cases  an  Article  5-type  tribunal  conducted  in  accordance  with 
Army  Regulation  1 90-8,  paragraph  1  -6, 81  could  satisfy  many  of  the  Court's  due  process 
concerns  and  preclude  a  searching,  factfinding  habeas  review.82  She  also  suggested  that  in  the 
presence  of  such  a  military  tribunal  review  the  standard  for  habeas  review  might  be  similar  to  a 
“some  evidence”  standard,  that  is  the  court  would  limit  itself  to  examining  the  Article  5-type 
tribunal  administrative  record  to  determine  whether  any  evidence  in  that  record  supported  the 
Government's  conclusions.83  In  her  opinion,  however,  Justice  O’Conner  emphasized  the  critical 
role  of  the  writ  of  habeas  corpus  as  a  check  on  the  Executive’s  power  to  detain84  and  reaffirmed 
“the  fundamental  nature  of  a  citizen’s  right  to  be  free  from  involuntary  confinement  by  his  own 
government  without  due  process  of  law.”85 

While  concurring  in  the  Court's  judgment  granting  Hamdi  habeas  review,  Justice  Souter, 
joined  by  Justice  Ginsburg,  disagreed  that  the  AUMF  granted  the  president  the  authority  to 
designate  a  U.S.  citizen  an  enemy  combatant  and  detain  him  indefinitely. 86  In  his  opinion,  a 
much  clearer  congressional  pronouncement  was  necessary  to  overcome  the  proscription  of  the 
Non-Detention  Act.87  He  expressed  clear  distrust  of  unbridled  Presidential  detention  power, 
even  in  time  of  war.  “In  a  government  of  separated  powers,  deciding  finally  on  what  is  a 
reasonable  degree  of  guaranteed  liberty  whether  in  peace  or  war  (or  some  condition  in 
between)  is  not  well  entrusted  to  the  Executive  Branch  of  Government,  whose  particular 
responsibility  is  to  maintain  security.”88  He  allowed,  however,  that  “in  a  moment  of  genuine 
emergency,  when  the  Government  must  act  with  no  time  for  deliberation,  the  Executive  may  be 
able  to  detain  a  citizen  if  there  is  reason  to  fear  he  is  an  imminent  threat  to  the  safety  of  the 
Nation  and  its  people.”89 

In  dissent,  Justice  Scalia,  joined  by  Justice  Stevens,  argued  that  absent  suspension  of  the 
writ  of  habeas  corpus  by  Congress,  the  Executive  had  no  power  to  detain  a  U.S.  citizen  on  U.S. 
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soil,  even  in  time  of  war,  without  charging  him  with  a  crime.90  He  accused  the  majority  of 
legislating  from  the  bench  and  “transmogriphying”  the  writ  of  habeas  corpus.91  In  his  view,  the 
Court  should  grant  Hamdi’s  habeas  petition  unless  the  Government  charged  Hamdi  with  a  crime 
or  Congress  suspended  the  writ  of  habeas  corpus.92  While  acknowledging  the  threat  of 
terrorism  to  U.S.  national  security,  Justice  Scalia  concluded  by  stating  “Whatever  the  general 
merits  of  the  view  that  war  silences  law  or  modulates  its  voice,  that  view  has  no  place  in  the 
interpretation  and  application  of  a  Constitution  designed  precisely  to  confront  war  and,  in  a 
manner  that  accords  with  democratic  principles,  to  accommodate  it.”93 

In  a  separate  dissenting  opinion,  Justice  Thomas  took  the  opposite  view.94  In  his  opinion, 
the  President,  in  his  role  as  Commander-in-Chief,  had  almost  absolute  power  to  detain  an 
individual  he  considered  a  threat  to  the  nation.95  Justice  Thomas  started  from  the  premise  that 
the  Executive’s  most  fundamental  responsibility  was  the  nation’s  security. 96  In  his  view,  as  long 
as  the  President  acted  in  good  faith,  the  judiciary  had  no  business  second-guessing  an 
Executive  decision  to  detain  an  individual  on  national  security  or  even  public  safety  grounds.97 
While  agreeing  that  Hamdi  had  the  right  to  file  a  habeas  petition  in  federal  court,  Justice 
Thomas  believed  the  Court  should  deny  that  petition  outright  without  remand.98 

IMPACT  OF  RASUL  V.  BUSH,  RUMSFELD  V.  PADILLA,  AND  HAMDI  V.  RUMSFELD 

Where  do  the  Supreme  Court’s  decisions  in  Rasul,  Padilla,  and  Hamdi  leave  us?  What  is 
the  current  state  of  the  law  with  regard  to  enemy  combatants,  Executive  detention,  and  access 
to  the  U.S.  federal  courts?  Hamdi  is  the  seminal  case.  It  prescribes  the  limits  on  the 
President’s  power  to  detain  U.S.  citizen  enemy  combatants  in  time  of  war.  It  also  prescribes  the 
minimum  habeas  review  due  those  citizens  and,  by  reasonable  inference,  non-U. S.  citizen 
enemy  combatants  detained  within  reach  of  the  U.S.  federal  courts.  Clearly,  after  Hamdi  and 
Rasul,  every  enemy  combatant,  U.S.  citizen  or  not,  detained  within  the  jurisdiction  and  control  of 
the  United  States  is  entitled  to  some  type  of  habeas  review  in  the  U.S.  federal  courts.  Less 
clear  is  the  reach  of  the  U.S.  federal  courts  over  enemy  combatants  detained  outside  the 
jurisdiction  and  control  of  the  United  States.  It  appears,  however,  that  a  majority  of  the 
Supreme  Court  would  extend  the  writ  of  habeas  corpus  to  U.S.  citizens  detained  worldwide, 
while  denying  that  same  access  to  non-U. S.  citizens.  Also  less  clear  is  the  exact  nature  of  the 
habeas  review.  Arguably,  given  a  prior  Article  5-type  military  tribunal  review  of  a  detainee’s 
enemy  combatant  status,  a  majority  of  the  Supreme  Court  would  limit  habeas  review  to  a  review 
of  that  tribunal’s  administrative  record  for  some  credible  evidence  of  the  Government’s 
assertions. 
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What  do  the  Supreme  Court  decisions  in  Rasul ,  Padilla ,  and  Hamdi  portend  for  future 
judicial  involvement  in  the  President’s  role  as  Commander-in-Chief  during  the  GWOT?  What  is 
the  appropriate  level  of  judicial  scrutiny  of  decisions  made  by  the  President  as  the  Commander- 
in-Chief?  Clearly,  every  Supreme  Court  justice,  to  include  Justice  Thomas,  believes  that  some 
judicial  oversight  of  Presidential  decisions  that  affect  individual  rights  within  the  United  States, 
even  in  time  of  war,  is  necessary.  While  Justices  White,  Souter,  and  Ginsburg  would  grant  the 
President  very  little  deference  in  making  these  wartime  decisions,  Justice  Thomas  would  grant 
him  almost  absolute  deference.  The  majority  position  appears  best  reflected  by  the  views  of 
Justice  O’Conner.  As  she  states  in  Hamdi ,  referring  to  Hamdi’s  habeas  challenge  to  his 
detention  as  an  enemy  combatant, 

While  we  accord  the  greatest  respect  and  consideration  to  the  judgments  of 
military  authorities  in  matters  relating  to  the  actual  prosecution  of  a  war,  and 
recognize  that  the  scope  of  that  discretion  necessarily  is  wide,  it  does  not  infringe 
on  the  core  role  of  the  military  for  the  courts  to  exercise  their  own  time-honored 
and  constitutionally  mandated  roles  of  reviewing  and  resolving  claims  like  those 
presented  here." 

This  appears  to  be  the  appropriate  balance — granting  the  President  as  Commander-in-Chief 
great  deference  in  making  broad  wartime  decisions,  while  granting  him  less  deference  in 
making  wartime  decisions  that  impact  on  individual  rights  within  the  United  States. 

What  about  judicial  oversight  of  Presidential  decisions  affecting  the  rights  of  individuals 
outside  the  United  States?  The  Supreme  Court's  position  here  is  less  clear.  It  appears  that  a 
majority  of  the  Court  would  grant  the  President  substantially  less  deference  in  decisions 
affecting  the  rights  of  U.S.  citizens  versus  those  decisions  affecting  only  the  rights  of  non-U. S. 
citizens.  Once  again,  this  appears  to  be  the  appropriate  balance.  As  Justice  Scalia  states  in  his 
dissenting  opinion  in  Hamdi,  regarding  U.S.  citizens,  “Citizens  and  noncitizens,  even  if  equally 
dangerous,  are  not  similarly  situated.  That  captivity  may  be  consistent  with  the  principles  of 
international  law  does  not  prove  that  it  also  complies  with  the  restrictions  that  the  Constitution 
places  on  the  American  Government’s  treatment  of  its  own  citizens.”100  And  as  Justice  Kennedy 
notes  in  his  concurring  opinion  in  Rasul,  referring  to  the  Executive  detention  of  non-U. S.  citizen 
aliens,  “The  decision  in  Eisentrager  indicates  that  there  is  a  realm  of  political  authority  over 
military  affairs  where  the  judicial  power  may  not  enter.  The  existence  of  this  realm 
acknowledges  the  power  of  the  President  as  Commander  in  Chief,  and  the  joint  role  of  the 
President  and  the  Congress,  in  the  conduct  of  military  affairs.”101 

In  response  to  the  Supreme  Court  decisions  in  Rasul  and  Hamdi,  the  U.S.  Government 
took  two  actions.  First,  the  Department  of  Defense  established  a  Combatant  Status  Review 
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Tribunal  to  review  the  cases  of  all  detainees  at  Guantanamo  Bay,  Cuba.102  The  purpose  of  the 
tribunal  is  to  determine  whether  each  detainee  at  Guantanamo  Bay  satisfies  the  criteria  for 
classification  as  an  enemy  combatant.103  Enemy  combatant  is  defined  as  “an  individual  who 
was  part  of  or  supporting  Taliban  or  al  Qaida  forces,  or  associated  forces  that  are  engaged  in 
hostilities  against  the  United  States  or  its  coalition  partners.  This  includes  any  person  who  has 
committed  a  belligerent  act  or  has  directly  supported  hostilities  in  aid  of  enemy  armed  forces.”104 
The  tribunal  procedures  closely  mirror  the  procedures  of  Army  Regulation  1 90-8  referred  to  by 
Justice  O'Conner,  while  granting  each  detainee  the  additional  right  to  a  personal  representative, 
a  military  officer.105  Second,  the  Government  rendered  District  Court  review  in  the  Hamdi  case 
moot  by  entering  into  a  conditional  release  agreement  with  Hamdi.106  The  Government  agreed 
to  release  Hamdi  from  detention  and  in  return  Hamdi  agreed  to  renounce  his  U.S.  citizenship, 
return  to  Saudi  Arabia  (where  he  had  lived  for  most  of  his  life),  and,  in  essence,  stay  there.107 
Should  the  Administration  have  done  more?  What  options  are  available  to  the  Administration 
regarding  its  policy  toward  detainees,  U.S.  citizen  or  foreign,  captured  during  the  GWOT? 

POLICY  OPTIONS 

Regarding  the  detention  of  non-U. S.  citizen  detainees,  the  Administration  has  essentially 
three  options.  First,  the  Administration  could  maintain  the  status  quo — complete  the  Combatant 
Status  Review  Tribunal  process,  continue  the  annual  review  of  enemy  combatant  detention 
status,108  and  continue  with  its  policy  that  Taliban  and  al  Qaeda  members  captured  during  the 
GWOT  are  presumptively  unlawful  enemy  combatants.  While  this  option  appears  sustainable  in 
light  of  Rasul  and  Hamdi,  it  does  nothing  to  address  the  international  implications  of  the 
Administration’s  decision  regarding  the  applicability  of  the  Geneva  Conventions  to  the  conflict  in 
Afghanistan. 

Second,  the  Administration  could  continue  with  its  review  processes  while  announcing 
that  in  the  ongoing  conflict  in  Afghanistan,  and  in  similar  future  conflicts,  it  will  afford  all  enemy 
detainees  the  protections  of  the  Geneva  Conventions,  to  include  Article  5  of  the  GPW.  This 
option  does  not  mean  that  all  enemy  detainees  will  be  accorded  prisoner  of  war  status.  It  does 
mean  that  in  questionable  cases  the  United  States  will  determine  a  detainee’s  status  via  an 
Article  5  tribunal.  In  light  of  Hamdi,  this  option  should  satisfy  any  Supreme  Court  due  process 
concerns  with  respect  to  non-U. S.  citizen  detainees  and  result  in  very  limited  habeas  review. 
This  option  would  also  bring  U.S.  policy  on  the  applicability  of  the  Geneva  Conventions  in  line 
with  its  own  historical  position  and  that  of  much  of  the  international  community. 109 
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Third,  the  Administration  could  find  some  other  site  for  the  detention  of  enemy  combatants 
outside  the  sovereign  territory  and  jurisdiction  and  control  of  the  United  States.  In  light  of  Rasul, 
this  option  would  arguably  take  these  combatants  outside  the  reach  of  the  U.S.  federal  courts 
and,  thus,  eliminate  judicial  oversight  of  their  detention.  This  option  could  also  include  working 
with  U.S.  allies  to  detain  and  interrogate  their  own  citizens  or  citizens  of  another  country 
captured  in  their  territory. 

Regarding  the  detention  of  U.S.  citizens,  the  Administration  has  essentially  two  options. 
First,  the  Administration  could  continue  with  its  current  policy  of  treating  certain  U.S.  citizens 
accused  of  supporting  the  Taliban  or,  more  likely,  al  Qaeda  or  associated  terrorist  groups,  as 
unlawful  enemy  combatants,  thus  subjecting  these  individuals  to  military  interrogation  and 
indefinite  detention.  Whether  this  policy  is  sustainable  for  all  U.S.  citizen  detainees  in  light  of 
the  Supreme  Court’s  decision  in  Hamdi  is  open  to  question.  Hamdi  was  captured  in 
Afghanistan,  an  active  combat  zone — a  factor  specifically  cited  by  Justice  O’Conner  in  her 
opinion  authorizing  the  President  to  classify  Hamdi  as  an  enemy  combatant.  The  nature  of  the 
opinion  (a  plurality  opinion)  and  Justice  O’Conner’s  curious  silence  and  majority  vote  in  Rasul 
indicate  that  the  opinion  should  be  interpreted  narrowly.  Four  Justices,  Justices  Scalia, 

Stevens,  Souter,  and  Ginsburg,  would  clearly  define  Hamdi  narrowly.  Another,  Justice  Breyer, 
would  probably  do  so.110 

Second,  the  Administration  could  announce  that  it  will  treat  U.S.  citizen  enemy 
combatants  captured  or  apprehended  in  the  GWOT  as  criminals  and  prosecute  them  via  the 
normal  federal  criminal  process.  This  option  would  address  the  Supreme  Court's  fundamental 
concerns  with  Executive  overreach  in  the  detention  of  U.S.  citizens  by  granting  U.S.  citizen 
detainees  additional  due  process.  It  would  require  the  Government  to  prosecute  and  convict 
U.S.  citizen  detainees  in  a  court  of  law.  Whatever  option  the  Administration  chooses,  it  should 
ensure  that  all  similarly  situated  U.S.  citizen  enemy  combatants  are  treated  the  same.  Treating 
them  differently  (compare  John  Walker  Lindh111  with  Yaser  Esam  Hamdi)  raises  substantial 
questions  of  fairness  and  invites  judicial  scrutiny. 

POLICY  RECOMMENDATION 

The  Administration  should  continue  with  its  review  processes  with  respect  to  detainees  at 
Guantanamo  Bay,  announce  that  the  Geneva  Conventions  apply  to  the  ongoing  conflict  in 
Afghanistan,  and  will  apply  in  all  similar  future  conflicts,  and  prosecute  U.S.  citizen  detainees  in 
federal  court.  Together,  these  options  best  balance  U.S.  security  concerns,  U.S.  international 
obligations,  and  the  individual  rights  of  U.S.  and  non-U. S.  citizens. 
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The  United  States  currently  faces  a  quandary.  It  wants  to  prosecute  a  global  “war”  on 
terror,  but  it  does  not  want  to  abide  by  all  of  the  traditional  laws  of  war  that  apply  to  armed 
conflict.  It  wants  the  Geneva  Conventions  to  apply  to  U.S.  military  members,  but  not 
necessarily  to  the  enemy.  It  wants  to  abide  by  its  rules  and  regulations  (for  example,  Army 
Regulation  190-8)  when  convenient,  but  not  when  inconvenient.  It  wants,  in  essence,  to  have  it 
both  ways.  Current  U.S.  policy  is  certainly  understandable  in  light  of  the  most  fundamental  duty 
of  the  President,  the  security  of  the  nation.  However,  affording  Geneva  Convention  protection 
to  all  non-U. S.  citizen  detainees  would  not  undermine  these  very  legitimate  U.S.  security 
concerns. 

Under  the  Geneva  Conventions,  groups  or  individual  detainees  who  do  not  comply  with 
the  Conventions  are  not  entitled  to  its  protections  (other  than  the  basic  protection  that  all 
individuals  will  be  treated  humanely).  Only  in  questionable  cases  is  an  individual  detainee 
entitled  to  prisoner  of  war  status,  and  only  until  an  Article  5  tribunal  determines  his  true  status. 
Applying  the  Geneva  Conventions  and  the  Article  5  tribunal  process  would  address  a  very  real 
concern  with  the  current  Administration  policy  and  the  amorphous  nature  of  al  Qaeda,  and  terror 
groups  in  general — who  is  a  “true”  member  of  these  terrorist  groups  and  who  is  not?  Should  we 
treat  the  cook  hired  under  threat  of  death  the  same  as  the  suicidal  zealot  bent  on  U.S. 
destruction?  How  do  we  determine  the  difference,  at  least  in  the  absence  of  clear  and  verifiable 
intelligence,  without  some  minimal  due  process  review?  This  minimal  due  process  review  is 
exactly  what  is  now  required,  at  least  at  Guantanamo  Bay  and  in  the  United  States,  by  the 
Supreme  Court  decisions  in  Rasul  and  Hamdi.  Providing  that  review  within  the  framework  of 
the  Geneva  Conventions  costs  the  Administration  very  little.  In  addition,  conducting  an  Article  5 
tribunal  early  in  the  detention  process  provides  the  Government  the  best  opportunity  to  build  an 
administrative  record  that  will  later  satisfy  the  habeas  review  alluded  to  by  Justice  O’Conner  in 
Hamdi.  Finally,  in  the  truly  exceptional  case  (for  example,  a  known  high  value  intelligence 
target),  the  Administration  could  detain  that  individual  outside  the  jurisdiction  and  control  of  the 
United  States  or  work  with  U.S.  allies  to  detain  that  individual  in  their  country,  thus  insulating 
truly  critical  national  security  cases  from  U.S.  federal  court  judicial  scrutiny. 

Adoption  of  these  options  would  also  enhance  U.S.  international  standing  by  allowing  the 
Administration  to  regain  the  moral  high  ground  and  by  bringing  the  Administration’s  policy  in  line 
with  that  of  the  international  community,  particularly  the  International  Committee  of  the  Red 
Cross,  the  organization  responsible  for  international  compliance  with  the  Geneva 
Conventions.112  It  would  also  reinforce  the  longstanding  U.S.  policy  of  applying  the  Geneva 
Conventions  notwithstanding  the  type  or  level  of  conflict. 
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Finally,  these  options  allow  U.S.  citizens  access  to  U.S.  courts.  This  is  a  fundamental 
principle  of  our  constitutional  system.  A  core  theme  of  Rasul ,  Padilla ,  and  Hamdl  is  that  the 
U.S.  Constitution  does  not  mandate  equal  treatment  for  U.S.  and  non-U. S.  citizens.  Executive 
detention  of  U.S.  citizens  is  more  circumscribed  than  that  of  non- U.S.  citizens.  Denying  U.S. 
citizens  their  liberty  without  due  process  of  law  should  only  occur  in  extreme  circumstances  (in 
Justice  Scalia’s  opinion,  only  if  the  U.S.  Congress  suspends  the  writ  of  habeas  corpus).  To  date 
in  the  GWOT,  the  United  States  has  only  classified  three  U.S.  citizens  as  enemy  combatants, 
John  Walker  Lindh,  Yaser  Esam  Hamdi,  and  Jose  Padilla.  Only  Jose  Padilla’s  case  remains 
unresolved.  T rying  Padilla  and  future  U.S.  citizen  enemy  combatants  in  federal  court  should  not 
create  an  unreasonable  burden  on  the  Government  or  significantly  affect  U.S.  national  security. 

The  other  options  are  less  desirable.  Regarding  non-U. S.  citizen  detainees,  the  status 
quo  gives  insufficient  weight  to  our  international  obligations  and  provides  little  security 
advantage  over  the  options  outlined  above,  especially  in  light  of  Rasul  and  Hamdl.  Moving  all 
Guantanamo  Bay  detainees  outside  the  territory  and  jurisdiction  and  control  of  the  United  States 
might  enhance  national  security,  but  it  would  be  costly  in  terms  of  resources  and  international 
standing  and  prestige.  Maintaining  the  status  quo  as  to  U.S.  citizen  detainees  fails  to  address 
one  of  the  most  basic  of  U.S.  constitutional  principles,  an  individual  citizen's  right  to  freedom. 

RISK  ASSESSMENT 

Adopting  these  policy  changes  carries  some  risk.  First,  “improving”  the  status  of  al  Qaeda 
members  might  not  play  well  with  the  American  public,  especially  in  light  of  the  ongoing  conflicts 
in  Afghanistan  and  Iraq.  Second,  treating  non-  U.S.  citizen  detainees  as  prisoners  of  war  and 
U.S.  citizen  detainees  as  criminals  could  reduce  the  intelligence-gathering  ability  of  the  U.S. 
Government  (arguably,  prisoners  of  war  and  criminals  would  be  subject  to  less  intensive 
interrogation  because  of  their  status).  Third,  detainees  classified  as  prisoners  of  war  or 
criminals  might  require  earlier  release  than  those  classified  more  broadly  as  enemy  combatants. 
Fourth,  and  finally,  this  policy  change  could  require  additional  resources  if  some  non-U. S. 
citizen  detainees  are  granted  prisoner  of  war  status  and  U.S.  citizen  detainees  are  treated  as 
criminals.  The  provisions  of  the  GPW  are  extensive  and  compliance  could  entail  increased 
costs  in  terms  of  people  and  money.  Criminal  trials  can  also  be  expensive  in  terms  of  time, 
people,  and  money.  None  of  these  risks  is  insurmountable.  The  Administration  could  announce 
the  policy  in  terms  of  some  broader  effort  to  work  with  the  international  community  to  develop  an 
international  scheme  to  deal  with  terrorists.  If  critical,  the  Administration  could  deal  with  the 
interrogation/security  issue  by  working  with  U.S.  allies  to  detain  and  interrogate  their  own 
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citizens  or  citizens  of  another  country  captured  in  their  territory.  And  finally,  resources  are 
available — it  is  simply  a  matter  of  making  difficult  choices  and  applying  those  resources  when 
and  where  needed. 

What  are  the  risks  of  maintaining  the  status  quo?  Clearly,  the  continued  erosion  of  the 
protections  of  the  Geneva  Conventions  and  individual  rights  will  have  a  pernicious  and  long¬ 
term  effect  on  U.S.  international  standing  and  the  U.S.  constitutional  system.  United  States 
standing  in  the  international  community  has  already  suffered  immensely  in  light  of  the 
Administration’s  decisions  regarding  detainees  captured  or  apprehended  during  the  GWOT. 
Those  decisions,  and  the  continued  detainment  of  enemy  combatants  at  Guantanamo  Bay, 
continue  to  be  a  lightening  rod  for  international  criticism.  Just  recently,  the  Administration 
succumbed  to  pressure  from  the  British  and  Australian  governments  and  transferred  detainees 
from  those  countries  to  their  respective  governments.113  International,  and  domestic,  pressure 
will  only  grow  as  conflict  in  Afghanistan  and  elsewhere  subsides  and  the  length  of  the  detention 
of  the  Guantanamo  Bay  detainees  and  Jose  Padilla  grows.  Any  Administration  policy  adopted 
must  address  that  pressure  and  the  legitimate  concerns  it  represents. 
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